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OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS

JouN CORNYN

June 12, 2001

Mr. Aric J. Garza

Escamilla & Poneck

603 Navarro Street, Suite 1200
San Antonio, Texas 78205

OR2001-2473

Dear Mr. Garza:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 148299,

The Eagle Pass Independent School District (the “district”), which you represent, received
a request for a full copy of the “Superintendent’s Weekly Letter” dated March 8
and 22, 2001. You state that most of the responsive information will be released. You
claim, however, that all or portions of the submitted documents are excepted from disclosure
under sections 552.101, 552.107, 552.108, and 552.114 of the Government Code. We have
considered the exceptions you claim and have reviewed the submitted information.

Initially, you claim that the accident report contained within the submitted information is
excepted from disclosure pursuant to section 552.101 in conjunction with section 47(a) of
article 6701d, V.T.C.S.! The accident report appears to be a form that was completed
pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064 (officer’s
accident report). The Seventy-fourth Legislature amended section 47 of article 6701d,
V.T.C.S. to provide for release of accident reports to a person who provides two of the
following three pieces of information: (1) date of the accident; (2) name of any person
involved in the accident; and (3) specific location of the accident. See Act of May 27, 1995,
74th Leg., R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413. Further, the Seventy-fourth
Legislature also repealed and codified article 6701d as section 550.065 of the Transportation
Code without substantive change. See Act of May 1, 1995, 74th Leg., R.S., ch. 165, -
§§ 24, 25, 1995 Tex. Gen. Laws 1025, 1870-71.2 In section 13 of Senate Bill 1069, the

! Section 552.101 excepts from disclosure information considered to be confidential by law, either

constitutional, statutory, or by judicial decision. Section 552.101 encompasses information protected by
statute.

? Because the repeal of a statute by a code does not affect an amendment of the statute by the same
legislature which enacted the code, the amendment of section 47 of article 6701d, V.T.C.S. is preserved and
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Seventy-fifth Legislature amended section 550.065 of the Transportation Code to provide for
release of accident reports under specific circumstances. See Act of May 29, 1997, 75th
Leg.,R.S., ch. 1187, § 13, 1997 Tex. Gen. Laws 4575, 4582-83 (current version at Transp.
Code § 550.065). The Seventy-fifth Legislature also repealed section 47 of article 6701d,
V.T.C.S. in section 16 of Senate Bill 1069. See id. § 16(b), 1997 Tex. Gen. Laws 4575,
4583. However, a Travis County district court has issued a permanent injunction enjoining
the enforcement of the amendment to section 550.065 of the Transportation Code enacted
by section 13 of Senate Bill 1069. See Texas Daily Newspaper Ass’'n v. Cornyn,
No. 97-08930 (345th Dist. Ct., Travis County, Tex., April 26, 2000). The district court has
declared that the law in effect prior to the passage of Senate Billl069 now governs and
remains unaffected by the permanent injunction. We have determined that the law in effect
prior to the passage of Senate Bill 1069 was section 47 of article 6701d, V.T.C.S.?

Section 47(b)(1) of article 6701d provides that:
The Department or a law enforcement agency employing a peace officer who

made an accident report is required to release a copy of the report on request
to:

(D) a person who provides the Department or the law enforcement
agency with two or more of the following:

(1) the date of the accident;
(i1) the name of any person involved in the accident; or

(111) the specific location of the accident[.]

given effect as part of the code provision. See Gov’t Code § 311.031(c). In 1997, the Seventy-fifth Legislature
enacted Senate Bill 898 and amended section 550.065 of the Transportation Code to conform to section 47-of
article 6701d as enacted by the Seventy-fourth Legislature and repealed article 6701d. See Act of May 8,1997,
75th Leg., R.S., ch. 165, § 30.125, 1997 Tex. Gen. Laws 327, 648-49.

3 Although the Seventy-fifth Legislature enacted Senate Bill 898 prior to the passage of Senate
Bill 1069, Senate Bill 898 was not effective until September 1, 1997. See Act of May 8, 1997, 75th Leg.,R.S.,
ch. 165, § 33.01, 1997 Tex. Gen. Laws 327, 712. Further, Senate Bill 1069 expressly provides that to the
extent of any conflict, Senate Bill 1069 prevails over another Act of the Seventy-fifth Legislature. See Act of
May 29, 1997, 75th Leg., R.S., ch. 1187, § 16(c), 1997 Tex. Gen. Laws 4575, 4583. If irreconcilable
amendments are enacted at the same session of the legislature, the latest in date prevails. See Gov’t Code
§ 311.025(b). Because Senate Bill 898 was never effective and later amendments prevail, we conclude that
section 47 of article 6701d, V.T.C.S. was the law in effect prior to the passage of Senate Bill 1069 regarding
the availability of accident report information rather than section 550.065 as amended by Senate Bill 898.
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V.T.C.S.art. 6701d, § 47(b)(1). See Act of May 27, 1995, 74th Leg.,R.S.,ch. 894, § 1, 1995
Tex. Gen. Laws 4413.* Under this provision, a law enforcement agency employing a peace
officer who made an accident report “is required to release” a copy of an accident report to
a person who provides the law enforcement agency with two or more pieces of information
specified by the statute. See id. In this instance, the request for information was sent to the
district. Since the district is not the law enforcement entity that investigated the accident, the
accident report is confidential pursuant to section 47(b)(1) of article 6701d, V.T.C.S.
Therefore, you must withhold the accident report from disclosure under section 552.101 of
the Government Code.

We note that stapled to the accident report is a list of students’ names. You do not state, nor
were we able to discern, whether this information is a separate document or an actual
attachment to the accident report. Therefore, we will address your claim that the list is
information that is protected from disclosure by section 552.114 of the Government Code
in conjunction with the Family Educational Rights and Privacy Act of 1974 (“FERPA™).

FERPA provides that no federal funds will be made available under any applicable program
to an educational agency or institution that releases personally identifiable information, other
than directory information, contained in a student’s education records to anyone but certain
enumerated federal, state, and local officials and institutions, unless otherwise authorized by
the student’s parent. See 20 U.S.C. § 1232g(b)(1). “Education records” means those records
that contain information directly related to a student and are maintained by an educational
agency or institution or by a person acting for such agency or institution. See id.
§ 1232g(a)(4)(A). Information must be withheld from disclosure under FERPA only to the
extent “reasonable and necessary to avoid personally identifying a particular student.”
See Open Records Decision Nos. 332 (1982), 206 (1978). We agree that the names of the
individual students is information protected by FERPA. Accordingly, you must withhold the
list from disclosure under FERPA.

Next, you argue that portions of Attachment #5 are excepted from disclosure pursuant to
section 552.101 of the Government Code in conjunction with the common law right to
privacy. Section 552.101 encompasses the common law right to privacy. Information is
protected by common law privacy when (1) it is highly intimate and embarrassing such that
its release would be highly objectionable to a person of ordinary sensibilities, and (2) there
is no legitimate public interest in its disclosure. See Industrial Found. v. Texas Indus.
Accident Bd., 540 S.W.2d 668 (Tex. 1976), cert. denied, 430 U.S. 931 (1977); see also Open
Records Decision No. 611 at 1 (1992). We have reviewed the information you seek to
withhold and conclude that none of this information is protected by common law privacy.
See Open Records Decision Nos. 470 (1987) (public employee’s job performance does not

* We note that the text of amended section 47 of article 6701d is not found in Vernon’s Revised Civil
Statutes or in the Transportation Code. However, section 47 of article 6701d is published in the 1995 General
and Special Laws of the 1995 Legislature at chapter 894, section 1.
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generally constitute his private affairs), 455 (1987) (public employee’s job performances or
abilities generally not protected by privacy), 444 (1986) (public has legitimate interest in
knowing reasons for dismissal, demotion, promotion, or resignation of public employees),
423 at 2 (1984) (scope of public employee privacy is narrow).

We note, however, that one of the documents in Attachment #5 contains a social security
number. A social security number or “related record” may be excepted from disclosure
under section 552.101 in conjunction with the 1990 amendments to the federal Social
Security Act, 42 U.S.C. § 405(c)(2)(C)(viii)(I). See Open Records Decision No. 622 (1994).
These amendments make confidential social security numbers and related records that are
obtained and maintained by a state agency or political subdivision of the state pursuant to any
provision of law enacted on or after October 1, 1990. See id. You have cited no law, nor are
we are aware of any law, enacted on or after October 1, 1990, that authorizes the district to
obtain or maintain social security numbers. Therefore, we have no basis for concluding that
the social security number at issue is confidential under section 405(c)(2)(C)(viii)(I). We
caution the district, however, that section 552.352 of the Government Code imposes criminal
penalties for the release of confidential information. Prior to releasing the social security
number at issue, you should ensure that the number was not obtained or is maintained by the
district pursuant to any provision of law enacted on or after October 1, 1990.

You claim that the bracketed information in Attachment #14 is excepted from disclosure
pursuant to section 552.107 of the Government Code. Section 552.107(1) protects
information coming within the attorney-client privilege. In Open Records Decision
No. 574 (1990), this office concluded that section 552.107 excepts from disclosure only
“privileged information,” that is, information that reflects either confidential communications
from the client to the attorney or the attorney’s legal advice or opinions; it does not apply to
all client information held by a governmental body’s attorney. See Open Records Decision
No. 574 at 5 (1990). Purely factual communications from attorney to client or between
attorneys representing the client are not protected. See id at 3. We agree that some of the
bracketed information constitutes an attorney’s legal advice or opinion and may, therefore,
be withheld under section 552.107. However, you do not demonstrate, nor do we find, that
the remaining bracketed information reflects either confidential communications from the
client to the attorney or the attorney’s legal advice or opinions. Thus, we have marked the
portions of Attachment #14 that may be withheld from disclosure under section 552.107 of
the Government Code. ’

Finally, you claim that Attachment #16 is excepted from disclosure under section 552.108
of the Government Code. Section 552.108 provides in pertinent part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime . . . if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]
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Gov’tCode § 552.108(a)(1). Generally, a governmental body claiming section 552.108 must
reasonably explain, if the information does not supply the explanation on its face, how and
why the release of the requested information would interfere with law enforcement or
prosecution. See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(a); see also Ex parte Pruitt, 551
S.W.2d 706 (Tex. 1977). You state that these two pages pertain to ongoing investigations
by the district’s police department concerning a variety of criminal activity and that the
release of these pages would compromise the ongoing investigations. However, after
reviewing thése pages, we find that you have not adequately explained how the release of this
information would interfere with law enforcement or prosecution.  Therefore,
Attachment #16 may not be withheld from disclosure under section 552.108 of the
Government Code.

In summary, you must withhold the accident report pursuant to section 552.101 of the
Government Code in conjunction with section 47 of article 6701d, V.T.C.S. You must
withhold the list of students’ names under FERPA. You may withhold from disclosure the
marked information in Attachment #14 pursuant to section 552.107 of the Government Code.
The remaining submitted information must be released.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.
The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all tharges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the General
Services Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

o / o
// June B. Harden

Assistant Attorney General
Open Records Division

JBH/RJIB/seg
Ref: ID# 148299
Encl. Marked documents

cc: Mr. Rex McBeath
The Guide Publishing Company
1342 East Main Street
Eagle Pass, Texas 78852 -
(w/o enclosures) '



